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Thisworkers' compensation appeal has been referred to the Special
Workers Compensation Appeals Panel of the Supreme Court in accordance
with Tenn. Code Ann. § 50-6-225(e)(3) for hearing and reporting to the
Supreme Court of findings of fact and conclusions of law.

The trial court avarded Dianna Skelton [*employee’] workers
compensation benefits based on one-hundred percent permanent, total
disability. Robertshaw Controls Company [“employer”] appeals, challenging
the extent of employee’ s disability, the admissibility of the opinion of aclinical
psychologist as to permanency of employee’s disability, and the failure of the
trial court to apply the multiplier caps set forthin T.C.A. 8 50-6-241(a)(1).

For the reasons herein stated, we modify the award to find 60 percent
permanent vocationd disability and, as modified, affirm the judgment of the
trial court.

I

Mrs. Skelton had been employed as a factory laborer at Robertshaw for
six years when, on September 4, 1992, she sustained awork-related injury to
her lower back while lifting parts weighing about 30 pounds and placing them
in an overhead bin. Shetimely reported the injury to Robertshaw and saw Dr.
Bowden Smith, an approved physician, for treatment. Dr. Smith gave her
epidural steroid blocks and heat treatments and took her off work for 2-1/2
weeks, then ordered lighter work in the Transition Room from September 22,
1992 until October 6, 1992, when she wasreleased to return to full work.

She continued to experience back pain, complained to Robertshaw, and
then saw another approved physician, Dr. Larry Laughlin, who ordered X-rays
and prescribed physical therapy. She continued to complain of pain. On

November 2, 1992, she saw Dr. Robert Weiss, neurosurgeon, also an approved



physician, who ordered a CT scan of her lumbar spine, opined the results were
unremarkable, and diagnosed lumbar strain. His records indicate “I think we
have objective studies that are negative, showing no definitive surgical lesion or
significant neural impingement . . .” He recommended awork hardening
program, which she finished with continuing significant back and left leg pain.
On December 8, 1992 he advised her to return to full work with no restrictions
and assessed no permanent impairment.

On December 9, 1992, Mrs. Skelton called Jean Hiett, Human Resources
Administrator for Robertshaw, and told Hiett she could not work and was going
to Dr. Willard West in Lebanon, and that she had an MRI scheduled through Dr.
West for December 11, 1992 and would know the results on December 12,
1992. Ms. Hiett advised Mrs. Skelton that Robertshaw would not be
responsible for this unapproved medical care.

On December 9, 1992 Mrs. Skelton went to Dr. West, whose MRI
revealed aruptured lumbar disc. Dr. West advised her to stay off work until she
could see Dr. Timothy Schoettle, a surgeon, and someone in Dr. West’ s office
wrote a“To Whom It May Concern” note to Robertshaw advising the employer
of the diagnosis and need to be off work. The letter was not signed by Dr. West
and therefore was not accepted by Robertshaw as a medical excuse.

Mrs. Skelton contacted Robertshaw and was told that the “rehab nurse”
would go to Dr. West’ s office and talk to him. Robertshaw then sent Mrs.
Skelton aletter asking her to attend a meeting on January 25, 1993, which
Robertshaw describes thusly: “because of her unexcused absences, Plaintiff was
terminated because no authorized physician had excused her from work.” On

January 28, 1993, Mrs. Skelton filed a union grievance.



Mrs. Skelton first saw Dr. Timothy Schoettle on January 29, 1993. He
reviewed her MRI and ordered a myelogram, a CT scanand an EMG nerve
conduction test. Hedetermined she had aherniated lumbar disc at L5-S1 and
performed surgicd removal of the disc and decompression of the nerve root on
February 9, 1993. He opined that her postoperative course was fairly typical
and at her first postoperative visit he began her on awalking program. On April
14, 1993 he sent her to Thera Care for a conditioning program with the goal of
getting her back into the work place. After threeto four weeksin the program,
the physical therapists determined that she showed no evidence of symptom
magnification and was capable of returning to work at alight to sedentary level.

Mrs. Skelton’s union grievance resulted in (1) her reinstatement as
Robertshaw’ s employee, (2) back wages, (3) Robertshaw’ s acknowledgment of
her injury as compensable, (4) Robertshaw’ s agreement to pay for the
unapproved treatment provided by Drs. West and Schoettle, and (5)
continuation of Mrs. Skelton under the care of Dr. Schoettle.

Upon reinstatement to her job in May 1993, and with the approval of Dr.
Schoettle that she was able to work, she returned to work on May 24, 1993. Her
initial work restrictions were to avoid lifting more than 15 pounds repetitively,
avoid maintaining a single posture for long periods of time, and avoid repetitive
bending, stooping and squatting. He advised her to continue on her medications
of Reflan, Prozac and Soma.

According to Dr. Schoettle, when Mrs. Skelton returned to work she had
many complaints of low back pain and had to liedown some at work but
continued to work and make progress. Therefore, as of August 11, 1993, he
assigned what he fdt were permanent restrictions of occasional lifting up to

twenty pounds, frequent lifting no more than fifteen pounds, no repetitive



bending, stooping or squatting, and no maintenance of afixed posture for a
lengthy period of time He assessed “nine to ten percent anaomic impairment
to the woman as a whole on a permanent basis’ based on the 4th Edition of the
AMA Guidelinesto the Evaluation of Permanent Impairment.

Mrs. Skelton worked full-time within her restrictions & Robertshaw from
August 11, 1993 until early March 1994, when she began to experience
increased back pain, missed work and saw Dr. Schoettie on March 9, 11, 23 and
April 20, 1994

Dr. Schoettle testified that he did not hear from Mrs. Skelton for about
seven months, until she called his office in March 1994 stating that she was
having terrible painin her back and in herleg. She reported that she had always
had some pain postoperatively but had been able to work until about one month
before she called Schoettle, when she started having increased back pain “aove
and beyond what she had been used to.” His examination reveded a positive
straight leg raise test and a diminished ankle reflex, which indicated to him that
the nerve root was either pinched or inflamed and there was a possibility of a
recurrent ruptured disc.

MRI scan ruled out arecurrent ruptured disc but showed postoperative
scarring. He prescribed physical therapy and epidural geroid blocks with the
hopes of getting the nerve root irritation better.

When Mrs. Skelton reported back to Dr. Schoettle on April 20, 1994 and
told him that the physical therapy did not decrease her back pan, his
examination did not show much evidence of nerve root problems. His office

notes for that date include the notation tha “I put some very strict restrictions

'Because Mrs. Skdton had already been assessed by Dr. Schoettle as having reached maximum
medical improvement as of August 11, 1993, Robertshaw declined to provide tem porary total disability benefits
for her time off work in March and April to seeDr. Schoettle. Mrs. Skelton’ sawareness of this refusal soon
came to play in acritical negotiation.



on light duty work that [I] will let her try to work with and also recommended
she try to use her Chatanooga brace when she does work activities. | want to
see her back againin a month and assess he progress, and at that time | think
we likely would be a a point where we could make any changein permanent
restrictions that might exist secondary to her exacerbation.”

When deposed he testified that

“What | didis, | filled out somework restrictionsvery similar to what

we' d had before. Alsoat the request of the rehab nurse hired by the

company and the workers' compensation carrier, | reviewed avideo

tape of some of the work activities that she would be doing, which
primarily involved sitting and/or standing as was comfortable, and
lifting little parts and putting them together and putting them back in.

| reviewed that, and verbally and by l&ter, both the rehab nurse and

| thought thiswould be okay work for her to do. | saw her back about

a month later, and she indicated to me that when she went back to

work after my restrictions in my letter that they would not let her

work with those restri ctions and had termi nated her.”

On Thursday, April 21, 1994, Mrs. Skelton returned to work and was told
to go to the front office. There she met with employer and union
representatives. The facts surrounding this meeting were highly contested at
trial. Ms. Hidt for Robertshaw testified the company offered Mrs. Skelton
work within her restrictions in the Transition Room,? which Mrs. Skelton
refused, stating that “ Travelers are not paying benefits now, and she did not
want transition pay.”* Hiett further testified that Skelton did not work on the
day of the meeting, April 21, 1994, and never returned to work.

Mrs. Skelton testified that during the meeting she and the other attendees
discussed her restrictions at length and then the others left her in the meeting

room for two hours, after which the plant manager returned and took her to a

The Transition Room is not a regular work site. Workers receive $4.50 per hour and may have very
light work or no work, but if they cannot progress toregular factory duty, they are terminated.

*The evidence, taken as awhole, indicates that Skelton was probably referring to the insurer’s refusal to

pay temporary total benefits for March and April. Apparently she thought that if she went to work in the
Transition Room she would not get full pay and would soon be terminated.
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job “setting bellows.” Shetestified that she tried all day to do the job, which
required that she sit at a table and manipulate small parts. However, sitting for
long periods was quite painful and she tried to stand and do the job but was too
tall (5'11") so she “ruined every part | did.” Shetestified she worked at thejob
from 9:10 am. until lunch, took pain medication at lunch, returned to the work
until 3:10 p.m., and then “had to leave’ in tears, due to back pain, with 20
minutes remaining on the day’ s work shift. Shetold her supervisor that she had
to leave, who replied, “OK hon, do you want me to drive you home?’

The last day of work for that week was Friday. Mrs. Skelton testified that
on Friday, April 22, 1994 she called Jean Hiett to report that she could not work
dueto pain, but Ms. Hiett was not there, so she left amessage. Copies of Ms.
Hiett’ s telephone messages indicate conversations between Hiett and Skelton on
April 25, 26 and 27, the focus of which was ajoint effort to get pay for Skelton
while she worked in the Transition Room and to obtain an updated or more
specific report from Dr. Schoettle.

Mrs. Skelton testified she tried to contact Dr. Schoettleand that Ms. Hiett
agreed to notify her if she were ableto get in touch with thedoctor. The
employer’ s case manager, Ms. Debbie Fuson, wrote aletter to Dr. Schoettle on
April 26, 1994 apparently asking for clarification about work restrictions. Dr.
Shoettle replied by letter dated April 28, 1994 and faxed May 2, 1994

“Inresponseto your letter of April 26, 1994, | have further reviewed

my records on your client and my patient, Dianna Skelton. | feel that

she is medically appropriate at this time to resume light duty work

with therestrictions| have placed, and | base this upon my medical

treatment, and upon the videotape and | have reviewed and her post

operative radiogragphic studies.

If she continues to feel that sheisliterally unable to work due tothe

pain, | would recommend an independent medical evaluation by
another neurosurgeon such as Dr. Robert M. Weiss. . .”



The parties agree that there was no contact between Mrs. Skelton and her
employer from April 27, 1994 until May 7, 1994, when Skelton received a
termination letter dated May 5, 1994 from Robertshaw as follows:

“We have, asyou know, received amedical report from Dr. Timothy

Schoettle, dated 4/20/94. This form outlines the temporary

restrictions relaed to jobs you can perform at our plant.

We have been able to accommodate these restrictions by either

providing work in the factory or placing you in the Transition Room.

Further, wehavereceivedinformationfrom Dr. Schoettle, dated April

28, 1994, reiteratingthat it isappropriate for you to resume light duty

work within his temporary restrictions guidelines,

Y our last day worked was Thursday, April 21, 1994. Sinceyoufailed

to report to work for the last ten (10) days, we must assume you

voluntarily resigned as of your last day worked. Endosed you will

find your separation notice and COBRA letter.”

Although the deposition of Dr. Schoettlewas taken on September 26,
1994 and the record issilent about his later medical treatment, mileage records
indicate Mrs. Skdton saw him eleven times after her termination from
Robertshaw on May 5, 1994 and before trid on May 5, 1997.*

Mrs. Skelton testified that she worked two daysin 1995 including %2 day
with a salesman-trainer, trying to sl phone service, and 12 daysfilling in for
the secretary of the Gordonsville Planning Commission. Shedid not work in
1996. In February 1997 she began her own business of selling hedth food.

In October 1995, Mrs. Skelton’ s attorney referred her to Dr. Edward
Tamberino, Ph.D., licensed clinical psychologist. Dr. Tamberino saw her eight
timesin 1995, approximately 35 timesin 1996 and approximately three times a
month for the first four months of 1997, up tothe time of trial, at which he

testified in person, over the objection of the employer that hewas not

competent to testify about causation or permanence of disability.

4M ay 23, August 1, October 12 and December 5, 1994; April 26 and September 20, 1995; February 13,
June 4 and December 3, 1996; January 8 and April 4, 1997.
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Dr. Tamberinotestified that he conducted various psychological tests,
including the Minnesota Multiphasic Persondity Inventory [MMPI], the
Personality Adjustment Inventory [PAI], and a back pain test. He diagnosed
post-traumatic stress disorder,” which he testified was recognized by the AMA
Guidelines and the Diagnostic and Satistical Manual IV of the American
Psychological Association, and opined that it was caused by her work-related
back injury. He testified that she has sgnificant depression, preoccupation with
her body, concentration problems, significant sleeping problems and significant
walking problems. He assessed 25 to 30 percent “cognitive impairment arising
out of the [post-traumatic stress disorder] diagnosis that arises out of the
physical problem.” He testified that in making this assessment he used the 2nd
and 4th Editions of the AMA Guidelinesto the Evaluation of Permanent
Impairment. Hetestified at length using the AMA Guidelines terminology and
method of assessing permanent impairment but he was never asked, nor did he
ever state, that he considered her condition to be permanent. In fact, he opined
that, at the time of trial, she wasimproving.® ’

In August 1996 the employer sent records of Dr. Tamberino s testing,
diagnosis and treatment of Mrs. Skelton to Dr. Allen F. Bachrach, M.D., Ph.D.,
who is a board-certified psychiatrist and neurologist as well as a Tennessee-
licensed clinical psychologist. Dr. Bachrach opined that there was no
documentation in Dr. Tamberino’s records to support the diagnosis of post-

traumatic stress disorder.

°A condition which he has d iagnosed and treated in over 200 cases as a Veterans Hospital.

6Q: “Doesn’t that mean if she’s continuing to make progress that she might get better? A: Yes. Q: And
continue to get better? A: Yes. That'swhy | gave that low of adisability rating.”

" Permanent impairment” as that term is used in the AMA Guidelines means “impairment that has
become static or well-stabilized with or without medicd treatment and is not likely to remit despite medical
treatment” [emphasis added].



Dr. Bachrach then evaluated Mrs. Skelton in his office on December 10,
1996. Hisneurological testing and objective physical examination of Mrs.
Skelton were normal, although she had pan complaints and moved carefully
with regard to bending over. Hefelt Dr. Schoettle’ s assessment of nine to ten
percent impairment to the body as a wholewas reasonable and cited AMA
Guidelines, 4th Edition, page 113, Table 75, section II-E. He opined she had a
fairly good recovery, full motor strength, reflexes intact and no complaints of
sensory loss.

Dr. Bachrach reviewed the psychological test results obtained by Dr.
Tamberino, and found that there were no abnormalities indicated on the PAI.

On the MMPI, he found Dr. Tamberino’ s tests revealed hysteria,
hypochondriasis, and, to alesser extent, depression. He opined these three
together indicate conversion and suggest that Mrs. Skelton “tends to pay more
attention to her physical problems and physical complaints than is warranted by
the organic pathology.”

Dr. Bachrach opined that patients with post-traumatic gress disorder tend
to be anxious, nervous, have flashbacks of a specific bad experience, have
nightmares, and tend to avoid anything connected with those experiences. He
questioned Mrs. Skdton and found that she did not have nightmares, flashbacks
or any other symptoms of post-traumatic stress disorder. He reported that “[a]t
this point | don’t see any evidence that any additional impairment rating should
be given for any psychiatric problems.” Further, he opined that “This lady
physically can do some things, but sheis probably so attuned to her pain that
there are probably jobs that she could do that she doesn’t think she can do.”

10



Robertshaw first argues that the trid court erred in admitting the
testimony of Dr. Tamberino into evidence, in awarding discretionary costs for
Dr. Tamberino’s court appearance, and in awarding future psychological
treatment, because the testimony of apsychologist is not sufficient to establish
permanency or causation.?

Rule 702, Tennessee Rules of Evidence, provides:

Testimony by experts. If scientific, technical, or other specialized

knowledgewill substantially assist the trier of fact to understand the

evidence or to determine a fact in issue, a witness qualified as an
expert by knowledge, skill, experience, training, or education may
testify in the form of an opinion or otherwise.

Numerous opinions of this Court have cited the testimony of clinical
psychologists when a party alleges mental impairment. See, Underwood v.
Zurich Ins. Co., 854 SW.2d 94 (Tenn. 1993); Thomasv. Aetna Life & Cas. Co.,
812 S\W.2d 278 (Tenn. 1991); Orman v. Williams Sonoma, Inc., 803 SW.2d
672 (Tenn. 1991); Jaske v. Murray Ohio Mfg. Co. 750 S.W.2d 150 (Tenn.
1988); Wade v. Aetna Cas. & Sur. Co., 735 SW.2d 215 (Tenn. 1987); Gentry v.
E.l. DuPont De Nemours & Co., 733 SW.2d 71 (Tenn. 1987); Riley v. Aetna
Cas. & Sur. Co., 729 SW.2d 81 (Tenn. 1987). The argument that the trial court
erred in admitting the testimony of aclinical psychologist into evidenceis
without merit. However, while aclinical psychologist may have valuable
testimony to offer, such testimony is not competent in a workers' compensation
case on the issues of causation or permanence of medical impairment. See,
CIGNA Property & Casualty Ins. Co. v. Sheed, 772 S.W.2d 422 (Tenn. 1989)

[“The testimony of aclinical psychologist to whom appellant was referred by

her attending osteopathic physician is not legally sufficient to support an award

8When the trial court asked Robertshaw why it had deposed Dr. Bachrach, also aclinical psychologist,
if the testimony of such experts was inadmissible, the employer replied, “I would represent to the Court that Dr.
Bachrach cannot offer a causal relationship opinion nor an opinion ab out permanency but [counsel for plaintiff]
did it first and | knew w hat this doctor was going to say so | had to react toit. That'swhy.”
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of permanent partial disability”]; Henley v. Roadway Express, 699 S.W.2d 150
(Tenn. 1985) [“In Freemon v. VF Corp., Kay Windsor Div., 675 SW.2d 710
(Tenn. 1984), we expressly held that a psychol ogist was not a medical doctor
and was not qualified to establish the permanence of an injury in aworkers’
compensation case.” ]

Robertshaw also argues that the trial court erred in awarding the cost of
Dr. Tamberino’ s deposition because the evidence was inadmisible.

Tenn. R. Civ. P. 54.04 provides that “costs not included in the bill of
costs prepared by the clerk are allowable only in the court’ s discretion.
Discretionary cods allowable are: . . . reasonable and necessary expert witness
feesfor depositions or trials, . . .”

Since thetria court relied in part on the testimony of Dr. Tamberino, we
conclude that his testimony was important to the court’s decision. Therefore, he
was a " necessary expert” within themeaning of Rule 54.04(2) and the award of
discretionary costsis affirmed. Ingramv. Sate Indus. 943 S.\W.2d 381 (Tenn.
1995); Milesv. Marshall C. Voss Health Care Ctr., 896 SW.2d 773 (Tenn.
1995).

The trial court authorized future psychological treatment by Dr.
Tamberino, which Robertshaw appeds on the premise that since he is not
competent to testify as to causation or permanence, thereis no competent
testimony to show the employee requires psychological treatment.® Aswe
have shown, the fact that Dr. Tamberino cannot testify as to causation or
permanence does not, ipso facto, mean that his testimony is otherwise

irrelevant. Theauthorization of future psychological treatment is modified by

°Robertshaw argues that ". . . since Edward Tamberino’s testimony should have been disallowed, and
there isno competent medical testimony to establish a permanent work-related emotional or mental condition,
the Defendants/Appellantsrespectfully submit that they should not be responsible for any future psychological
treatment.”
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the requirement that, as a condition precedent to the liability of the employer for
the payment of the reasonable expenses of such treatment, the employee must
first obtain permisson of thetrial court upon proof of the necessity of the
treatment and competent medical proof that the need for itis directly related to
the accident of September 4, 1992.
[11

Robertshaw next argues that the trial court erred in awarding permanent
total disability benefitsto Mrs. Skelton and that the award of permanent partial
disability should be governed by the two and one-half times medical anatomical
impairment rating (“multiplier cap”) set forth in T.C.A. § 50-6-241(a)(1).

In order to receive permanent, total disability benefits, an employee
must show that sheistatally incapacitated from working at an occupation
which brings such employee anincome. T.C.A. 8 50-6-207(4)(B). Thereisno
dispute that Mrs. Skelton was working & the time of trial; she testified that she
is self-employed, selling health products. Prior to going into business she had
worked, albeit quite briefly, in aderical position and slling phone service. All
of the medical experts who testified opined that she could or should try to return
to some type of gainful employment. Therefore, we find the trial court erred in
awarding permanent, total disability benefits.

In making determinations about vocational disability, this court
considers lay and expert testimony, employee’ s age, educaion, skillsand
training, local job gpportunities, and cgpacity to work at types of employment
availablein claimant’ s disabled condition. TENN. CODE ANN. § 50-6-241(a)(1);
Roberson v. Loretto Casket Co., 722 S.W.2d 380, 384 (Tenn. 1986).

Dr. Shoettle tedified that Mrs. Skelton retained ten percent permanent

medical impairment to the body asawhole Sheis 37 yearsold, has a high

13



school education and oneyear of college, and is currently taking college
courses. Although her work experience is amost exclusively in factory labor,
she has some experience in clerical and sales jobs and hopes to eventually
obtain a college degree. Considering these factors, the evidence preponderates
in favor of an award of permanent partial disability substartially less than one
hundred percent.

If Robertshaw offered Mrs. Skelton a meaningful return to work, she can
recover at most 25 percent permanent partial disability, by application of T.C.A.
8 50-6-241(a)(1) [multiplier cap]. However, if the she attempted to return to
work but was unableto do so owing to her disability, she can recover at most 60
percent, T.C.A. 8§ 50-6-241(a)(1).

As stated, the evidence about the last day Mrs. Skelton worked was
highly contested. Thetrial court accredited the testimony of Mrs. Skelton and
discredited the testimony of Jean Hiett, the employer’ s human resources
representative. Where the trial judge has made a determination based upon the
testimony of witnesses whom he has seen and heard, great deference must be
given to that finding in determining whether the evidence preponderates against
thetrial judge s determination. See Humphrey v. David Witherspoon, Inc., 734
S.W.2d 315 (Tenn. 1987).

We find the evidence preponderates in favor of afinding that Mrs.
Skelton tried to return to work but did not make a meaningful return to work
and that sheis entitled to 60 percent permanent partial vocational disability.

The judgment of the trial court is modified to award sixty percent
permanent partial disability to the employee and to require prior approval and

order of thetrial court if Mrs. Skelton wishes to obtain future psychological

14



care by Dr. Tamberino. Asmodified, the judgment is afirmed, with costs

assessed evenly to appellant and appellee.

William H. Inman, Senior Judge
CONCUR:

Frank F. Drowota, I, Justice

Joe C. Loser, Jr., Special Judge
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This case is before the Court upon the entire record, including the
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Whereupon, it appearsto the Court that the Memorandum Opinion
of the Panel should be accepted and approved; and

It is, therefore, ordered that the Pand's findings of fact and
conclusions of law are adopted and affirmed, and the decision of the Panel is
made the judgment of the Court.

Costs will be paid equally by Plaintiff/Appdlee and
Defendants/Appellants for which execution may issue if necessary.

IT 1S SO ORDERED on October 26, 1998.

PER CURIAM
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